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HEADING OF JUDGMENT IN APPEAL 

 

 

District: Sonitpur. 

 

 

IN THE COURT OF ADDITIONAL DISTRICT JUDGE :: SONITPUR, 

TEZPUR:: ASSAM 

 

 

 

PRESENT: MR. N.AKHTAR, AJS. 

 

 

Monday, the 16th day of September, 2019. 

 

 

Money Appeal No. 04 of 2017. 

 

 

M/s. Paul Brothers...........................Appellants. 

-Vs- 

   Sri Bikram Nath and Others…………..................Respondent. 

 

 

This appeal coming on for final hearing on 26.8.2019 in the presence of: 

 

Mr. S.K. Singh............................................Advocate for Appellants. 

Mr. P. Kakoty and Mr. A.K. Paul................Advocate for Respondents. 

And having stood for consideration to this day, the Court delivered the 

following Judgment:- 
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J U D G M E N T 

1. Challenged in this appeal is to the judgment and decree dated            

15-9-2017 passed by the Ld. Civil Judge, Sonitpur, Tezpur in Money 

Suit No.18 of 2014 whereby the suit of the plaintiff has been 

dismissed.  

2. THE CASE OF THE PLAINTIFF :  

The fact on which the claim of the plaintiff is founded are 

as follows: 

The plaintiff is a partnership farm comprising of two partners 

namely Sri Nakul Chandra Paul and Smt. Reba Rani Paul. The farm 

dealt with the business of sale of hardware and building materials. 

Defendant No.1 is the proprietor of M/s. Siddhidata Enterprise and 

defendant No.2 used to work with another business farm namely 

M/s. Sanjay Trading Co. The plaintiff and the defendants were 

however, known to each other and the defendants were also 

friends. Defendant No.1 and 2 placed order for total 650 bags of 

Birla Gold cement amounting to Rs.2,39,201.00. These orders were 

sent from time to time and accordingly the materials were delivered 

and upon completion of the supply, a bill being No.13 dated 31-5-

13 for Rs.2,39,201.00 was submitted in the name of farm of 

defendant No.1.  

3. Defendant No.1 issued four cheques for Rs.20,000.00, 

Rs.25,000.00, Rs.55,000.00 and Rs.74,000.00 totalling to 

Rs.1,74,000.00 out of total bill amount as afore-stated. Out of the 

afore-said cheques, only one cheque for Rs.20,000.00 was 

honoured. Remaining three cheques were dishonoured by the bank 

and on being informed, defendant Sri Nakul Chandra Paul had 
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assured that he would make necessary arrangements for making 

payment. However, no payment was made. The plaintiff also issued 

several letters demanding the payment but no positive response 

was received. Advocate notice was also issued to the defendant 

No.1 and also to defendant No.2 but it was all in vain. Therefore, 

the plaintiff has ultimately filed a suit claiming recovery of the 

balance amount of Rs.2,19,201.00 along with interest and cost of 

the suit etc.  

4. Defendant No.1 did not contest the suit and so the suit proceeded 

ex-parte against him.  

5. THE CASE OF THE DEFENDANT NO.2:  

Defendant No.2 contested the suit by submitting his written 

statement. It is stated that there is no cause of action for the suit 

and the suit is not maintainable in law. The averments of the plaint 

are all denied by the defendant No.2. Defendant No.2 has also 

stated that he does not know defendant No.1 and he never worked 

in any farm called M/s. Sanjay Trading Co. Defendant No.2 has also 

denied of having received any notice from the plaintiff in respect of 

the present suit. All other statements of allegations are denied by 

the defendant No.2 and he has prayed for dismissal of the suit with 

compensatory cost.  

6. ISSUES FRAMED IN THE SUIT: 

Ld. Trial Court had, on the pleadings of the parties, framed the 

following issues:  

1)  Whether there is any cause of action? 
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2) Whether defendant No.1 purchased goods worth 

Rs.2,19,201.00 (Rupees two lacs nineteen thousand two 

hundred one) only from the plaintiff ? 

3) Whether the defendant No.1 failed to make the payment, if 

so, what is the amount payable? 

4) What is the amount pending to be paid, if any, by the 

defendant(s) to the plaintiff? 

5) Whether the defendant No.2 is proprietor of defendant No.1 

M/s. Siddhidata Enterprises? 

6) Whether the defendant No.2 is liable for any liabilities of 

defendant No.1 M/s. Siddhidata Enterprises? 

7) To what relief(s) the parties are entitled to? 

7. Having considered the evidence adduced by the parties as well as 

the documentary evidence relied on, the Ld. Trial Court had finally 

dismissed the suit of the plaintiff.  

8. Feeling aggrieved by the judgment and decree of the Ld. Trial 

Court, the plaintiff has preferred this appeal. I have gone through 

the memorandum of appeal. It appears that the judgment and 

decree of the Ld. Trial Court are assailed on as many as six 

grounds. However, having considered the  memo of appeal and all 

other available materials, the following point is formulated for 

determination in this appeal:   

 Whether the impugned judgment and decree of 

the Ld. Trial Court is sustainable in law or 

needs any interference in this appeal?  
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DISCUSSION, DECISION AND REASONS THEREOF: 

I have heard ld. counsel for both the sides and have also perused 

the evidence, both oral and documentary. I have also perused the 

impugned judgment and decree passed by the Ld. Trial Court. 

Having considered all above, I am of the view that it is necessary to 

deal with each issue specifically for the purpose of determination of 

this appeal. I therefore, record my findings on each issue as 

follows: 

9. Issue No.1 :  

This issue relates to cause of action. It is necessary to understand 

that cause of action is a bundle of facts on which claim of the 

plaintiff is founded. In other words, the cause of action are the 

necessary facts which the plaintiff is required to prove in order to 

have the suit decreed in his favour. In the present suit, the plaintiff 

has claimed that the defendants have failed to make payment of 

certain amount which was due on account of supply of certain bags 

of cement at the order of the defendants but the defendants have 

denied the said statement of allegation. Now the plaintiff would 

indeed succeed in the case if he proves the fact averred by him in 

the pleading and he would accordingly be entitled to get a decree 

in the suit. Therefore, indeed there are certain facts which are in 

dispute and which require adjudication. Therefore, there is 

definitely cause of action for the suit of the plaintiff. The findings 

of the Ld. Trial Court on this issue is, therefore, in 

accordance with law and cannot be faulted with. The same 

hence, stands affirmed and uphold by me.   
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10. Issue No.2:   

On perusal of the evidence on record, it appears that PW1 has 

clearly stated in his evidence that defendant No.1 used to work with 

another business farm namely M/s. Sanjay Trading Co. and as such 

both of them were friends. Defendant No.1 accordingly placed 

orders for total 650 bags of Birla Gold cement worth Rs.2,39,201.00 

(Rupees two lacs thirty nine thousand two hundred one) only which 

were accordingly delivered on different dates. It further appears 

from the evidence of PW1 that the supply of these materials was 

made in pursuance of certain orders placed by the defendants with 

the farm of the plaintiff. As many as 13 Nos. of sheets of papers 

were produced and exhibited by the plaintiff in order to show that 

different numbers of cement bags were ordered to be supplied on 

different dates.  

11. I have gone through those sheet of orders which were exhibited as 

Ext.4(1) to Ext.4(13). Ld. Counsel appearing on behalf of the 

defendant No.1 has submitted that there is nothing in the aforesaid 

exhibited documents to show that it was ever endorsed by 

defendant No.1 personally. It is also submitted on behalf of the 

defendant No.2 that the aforesaid exhibits which are shown to be 

different orders given by defendant No.2 are not genuine 

documents and the signatures thereon are not of defendant No.2 

as claimed in the suit. I have carefully considered the aforesaid 

argument of the ld. Counsel for the respondents. Prima facie, I am 

of the view that defendant No.1 cannot raise any challenge in 

respect of the aforesaid exhibited documents i.e. Ext. 4(1) to 

Ext.4(13) for the suit proceeded ex-parte against the defendant 
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No.1 as he failed to contest the suit. There is no written argument 

submitted by him containing certain facts and therefore, defendant 

No.1 cannot, at this stage, challenge the evidence on record on 

factual aspects in absence of any pleadings to this effect.  

12. Ld. Counsel for the appellant has submitted that though the 

signatures on the aforesaid supply orders had been challenged but 

this Court has ample power U/s.73 of the Indian Evidence Act to 

make a comparison and see as to whether or not, the signatures 

appearing on the supply orders are identical to the admitted 

signatures of defendant No.2. Since this Court is the Court of first 

appeal, this Court has got ample power to re-appreciate the 

evidence in the same manner as that of the trial Court. I have 

accordingly undertaken an exercise to make comparison of the 

signatures appearing on the supply orders with that of admitted 

signatures of defendant No.2 in the case record and I have found 

that there are sufficient identical features in both the aforesaid 

signatures of defendant No.2. Therefore, in my considered opinion, 

there is no scope to conclude that the signatures appearing on the 

supply orders are not the signatures of defendant No.2. Ld. Trial 

Court has, therefore, in my considered opinion, not been correct in 

holding that preponderance of probability does not tilt in favour of 

the plaintiff because the disputed signatures were not sent for 

examination by handwriting expert. It is also pertinent to mention 

here that the Ld. Trial Court has observed in the finding that 

defendant No.2 has specifically stated that he did not issue the slips  

Ext.4(1), Ext.4(4), Ext.4(5), Ext.4(11), Ext.4(7) and Ext.4(12) and 

that the signatures thereon are forged. If this is so, then the 

burden was on the defendant No.2 to prove that those signatures 

were forged because the law is well settled that the burden of 
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proving forgery lies on the party who claims and pleads forgery. No 

such evidence has been led by the defendant No.2 that the 

aforesaid exhibited signatures were forged ones. For the aforesaid 

reasons, I am of the considered view that the finding of the Ld. 

Trial Court on this issue is not sustainable in law. It is, therefore, 

held that defendant No.1 purchased goods worth Rs.2,19,201.00 

(Rupees two lacs nineteen thousand two hundred one) only from 

the plaintiff. The finding of this issue stands accordingly 

modified and this issue is answered in favour of the 

plaintiff/appellant.     

13. Issue No.3 and 4: 

These two issues were taken up together for discussion by the Ld. 

Trial Court as they were inter-related and so, a composite finding 

was recorded by Ld. Trial Court. Therefore, I have also taken up 

both the aforesaid issues together for analysis.  

14. Ld. Counsel for the respondent has argued that the defendant No.1 

issued 4 Nos. of cheques out of which one was honoured and 

remaining three cheques were dishonoured by the bank. It is 

further submitted that all these four cheques were issued by the 

defendant No.1 towards payment of the total liability of defendant 

No.1. It is further argued by the ld. Counsel for the appellant that 

the Ld. Trial Court had given the finding against the appellant 

without duly considering the materials and relevant evidence on 

record. It is also argued that while recording the finding on the 

aforesaid issues, the Ld. Trial Court has completely failed to take 

into consideration the provision of Section 118(a) of the Negotiable 

Instrument Act, 1881.  
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15. Per contra, ld. Counsel for the respondent No. 1 (defendant No.1) 

has submitted that the Ld. Trial Court has rightly not taken into 

consideration the provision of Section 118 of the Negotiable 

Instrument Act as the same had no application to the facts and 

circumstances of the present case. It is further argued that no 

presumption under Section 118(a) of the Negotiable Instrument 

Act, 1881 can be raised by the Court in a circumstance where the 

consideration claimed in the suit becomes different from 

consideration stipulated in the particular Negotiable Instrument. It 

is also pointed out that in the present suit both the aforesaid 

considerations were different and therefore, Ld. Trial Court has 

rightly declined to raise any presumption under Section 118(a) of 

the Negotiable Instrument Act, 1881.  

16. In support of his argument Ld. Counsel for the respondent no.1 has 

placed reliance on the following decisions : 

(i) Kundan Lal Rallaram vs. Custodian Evacuee Property, 

Bombay reported in (1961) AIR (SC) 1316.  

(ii) K.P.O. Moideenkully Hajee vs. Pappu Manjooran and 

Another reported in (1996) AIR (SC) 3356.   

17. I have carefully perused the aforesaid two decisions. It is pertinent 

to point out here that the appellant examined himself as PW1 in the 

original suit. He has clearly stated in his evidence that defendant 

No.1 issued 4 Nos. of cheques which are Ext.6, Ext.8, Ext.9 and 

Ext.10. He has also duly proved the signature of defendant No.1 on 

the aforesaid cheques as Ext.6(1), 8(1) 9 (1) and 10(1). Since the 

suit proceeded ex-parte against the defendant No.1, no challenge 

has been laid against the aforesaid evidence of PW1. Defendant 

No.1 has not filed any written statement in the suit and therefore 
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no defence was presented on behalf of the defendant No.1 in the 

original suit. As per provision of Section 118 of the Negotiable 

Instrument Act the court is bound to raise presumption in respect 

of a cheque or any other negotiable instrument that the same was 

made for valid consideration. The Court is bound to raise such 

presumption and the burden to rebut the said presumption is 

always on the other party i.e. the defendant No.1 in the present 

case. But apparently the defendant No.1 has failed to lead any 

evidence to rebut the said presumption as he did not contest the 

suit and the suit proceeded ex-parte against him. Therefore, I do 

not find anything to reject the case of the plaintiff and it is more so 

when there is a legal presumption operative in favour of the 

appellant in the present suit. It is true that the ld. Counsel for the 

respondents had relied on the case laws as afore-stated but on 

careful consideration of the facts of the case which were relied on, 

I am of the view that those decisions were rendered under a 

different factual premises and therefore has no application to the 

facts and circumstances of the present case. Moreover, in the 

present case the consideration in the four cheques are apparently 

different from original consideration for which the suit was filed by 

the plaintiff but it cannot be overlooked that the original plaint  of 

the plaintiff is for an amount  higher than the consideration which 

were covered under the four cheques. Therefore, no adverse 

inference can be drawn against the appellant as argued by the ld. 

Counsel for the defendant No.1. 

18. It is also important to point out here that the Ld. Trial Court had 

given a finding to the effect that there was business 

transaction between the plaintiff and the defendant No.1 

and the cheques were issued but it cannot be ruled out that 
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the cheques presently under question was not for any other 

transaction.  The said finding of the Ld. Trial Court, in my 

considered opinion, is not sustainable for the simple reason that the 

Ld. Trial Court has agreed on the basis of the available evidence 

that there was business transaction between the plaintiff and the 

defendant No.1 but also anticipated the existence of any other 

transaction other than for which the instant suit was filed. This 

anticipation by the Ld. Trial Court is not in accordance with law for 

there was no written statement/pleadings of defendant No.1 to this 

effect.  

19. For the aforesaid discussion and reasons, I am of the clear view 

that the evidence on record was sufficient enough to establish the 

liability of the defendant No.1 towards the plaintiff as claimed in the 

suit but the ld. Trial Court has erroneously come to a wrong finding 

which is, therefore, not sustainable in law. It is, therefore, held that 

the defendant No.1 had a liability of Rs.2,19,201.00 (Rupees two 

lacs nineteen thousand two hundred one) only towards the 

plaintiff/appellant. The finding of the Ld. Trial Court stands 

accordingly modified and the aforesaid two issues are 

accordingly answered in favour of the plaintiff/appellant.  

20. Issue No.5 and 6 

The Ld. Trial Court while discussing the aforesaid issues, had given 

a finding that the defendant No.2 is not liable for any liability of 

defendant No.1. This finding has been assailed by the Ld. Counsel 

for the appellant. I have carefully considered the finding of the Ld. 

Trial Court on the aforesaid two issues. It is important to point out 

here that Ld. Counsel for the appellant has referred the provision of 

Section 182 of the Indian Contract Act and argued that there was 
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clear material on record to show that the defendant No.2 was 

working as an agent for defendant No.1 and therefore, he signed 

all the supply orders on which the plaintiff has relied in the present 

suit. It is also argued that law is very clear that agency may be 

created by express contract and the existence of agency may also 

be implied in certain cases. I have considered the said argument in 

the law of relevant legal proposition. I am of the view that even if it 

is conceded to that defendant No.2 was an agent of defendant 

No.1 and therefore, he signed the supply orders for supply of 650 

bags of Birla Gold cement, then also it cannot be concluded that 

there was any liability of defendant No.2 personally or collectively 

with the defendant No.1 towards the plaintiff.  

21.  PW1 clearly stated in his cross examination that there was no 

written agreement to the effect that the defendant No.2 would pay 

the liability if defendant No.1 fails to pay the same. Otherwise also, 

he cannot be held liable, even collectively, for the liability of his 

principal whereas the reverse is true. Therefore, by no stretch of 

imagination can it be concluded that the defendant No.2 was even 

liable for any liability of defendant No.1. The aforesaid two 

issues are accordingly answered by me against the 

appellant and the finding of the Ld. Trial Court on the 

aforesaid two issues would stand substituted by my 

findings.  

22. Issue No.7 

In view of the discussion made hereinabove and in particular 

finding of issue No.3 and 4 above, I am of the firmed view that the 

suit of the plaintiff is entitled to be decreed and the plaintiff is 
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entitled to recover the amount claimed in the suit. This issue stands 

accordingly answered in favour of the appellant/plaintiff.  

                   O  R  D  E  R 

 

23. In the result, the appeal is allowed and the impugned 

judgment and decree passed by the Ld. Trial Court stands 

set aside. It is directed that the appellant/plaintiff is entitled to the 

following reliefs: 

(i)       Recovery of an amount of Rs.2,19,201.00 (Rupees two 

lacs nineteen thousand two hundred one) only from the 

defendant No.1. 

(ii) Recovery of amount with interest @ 6% per annum 

from the date of institution of the suit till realisation from 

the defendant No.1. 

(iii) Cost of the suit.   

24. Let a decree be prepared accordingly. 

25. Send down the case record of Money Suit No. 18 of 2014 to the 

learned Civil Judge, Tezpur, Assam with a copy of this judgment 

and decree. 

Given under my hand and seal of this court on this 

16th day of September,2019. 

Dictated and corrected by me: 

 

   Addl. District Judge                                           Addl. District Judge   
      Tezpur::Assam                                                 Tezpur::Assam  


